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Abbreviations and translations

AA
CFSP
CJEU
DCFTA
DG

EC
ECHR
EUC
EU
ENP
GDP
GRECO
IMF
NIP
NGO
ODHIR
OSCE
OECD
oSl
PCA
PPP
SBU
SIGMA
TEU
TFEU
UN
Oblast

Raion

Association Agreement (not the Association Agenda)
Common Foreign and Security Policy

Court of Justice of the European Union (2007-)

Deep and Comprehensive Free Trade Agreement
Directorate General

European Community

European Court for Human Rights

European Union Court of Justice

European Union

European Neighbourhood Policy

Gross Domestic Product

Group of States Against Corruption

International Monetary Fund

National Indicative Program

Non Governmental Organization

Office for Democratic Institutions and Human Rights
Organisation for Security and Cooperation in Europe
Organisation for Economic Cooperation and Development
Open Society Institute

Partnership and Cooperation Agreement

Purchasing Power Parity

Security service of Ukraine

Support for Improvement in Governance and Management
Treaty of the European Union

Treaty of the Functioning of the European Union
United Nations

Ukrainian for Region

Ukrainian for District

Verkhovna Rada - the Ukrainian Parliament (the High Council)



Scope and Method

This paper deals with the effects of EU law within the European Neigh-
bourhood Policy (ENP). To make the subject reasonably palpable | have
chosen Ukraine! as a case study, why some of the conclusions drawn
may not apply to other countries or regions. With some logic though,
many comments made on Ukraine's Soviet heritage are applicable for
most ex-Soviet countries. In other respects, Ukraine have more similarit-
ies with Turkey than other Slavic non-EU members. Naturally, | will focus
on the developments after the Lisbon treaty, but for a comprehensive
understanding reference will be made to relevant EU provisions pre-Lis-
bon.

The purpose of the text is to examine how the European Neighbourhood
Policy Works in practice and on what legal basis. After the 2004 enlarge-
ment the EU is surrounded by a new set of neighbours and has had to
come up new strategies to 'develop a special relationship with neigh-
bouring countries', aiming to establish 'an area of prosperity and good
neighbourliness, founded on the values of the Union and characterised
by close and peaceful relations based on cooperation' (article 8 TEU).
The adoption of the Lisbon Treaty came to mean that this relationship
should be managed through the European External Action Service
(EEAS) - a combination of the recently installed high representative of
the Union for Foreign Affairs and Security Policy, her staff and the Direct-
orates-General (DG) of the Commission responsible for foreign affairs.
They are also responsible for the ENP.

What the ENP should actually be, include and aim for was not very clear
for me when | started writing and unfortunately was even less clear | fin-
ished. With this paper | have sought to sort out at least what the ENP

'According to some the most important ENP country for the EU, Sasse, p. 13
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means in practice by explaining what have happened under it's name in
the relationship between the EU and Ukraine.

Of course Ukraine is only one out of many countries within the ENP and
the differences between Ukraine, Belarus & Tunisia are vast (though
sometimes the similarities are surprising). Nonetheless, my intention is
to, from the exposé of the Ukrainian negotiations and legal system, draw
some general conclusions on the functioning of the ENP from an EU per-
spective. The internal, structural, problems of the policy do stay the
same no matter what actually goes on under the ENP flag. What makes
Ukraine an interesting example is that so much is actually happening
there, despite the lack of clear directions.

Trying to use Ukraine as a case study has meant that quite a lot of ex-
planations have to be made with regard to the particularities of Ukraini-
an law. | have tried to put my focus on the approximation of public law,
which is of course a huge field, why | have tried to deal mainly with ad-
ministrative law. This distinction, however, is not made for post Soviet
countries. Sixty-nine years of communist rule in Ukraine have meant
that there are few legal fields not concerning the state's power over the
individual. Moreover | have found it impossible to discuss legal develop-
ment in Ukraine without discussing it's constitution (see chapter |I.
Ukrainian legislation p. 27). In Ukraine, as in most ex-Soviet countries,
administrative law does not exist as such but as many laws very specific
for the activity it regulates, why the analysis might be a little fractioned.
Though there is as well a discussion on this shatter. When it comes to
procedural law, there is since 2004 a law for Administrative Procedures
which serves as the basis for the analysis of procedural law, but some
necessary comments will be made on criminal and economic law as well.
| have also felt obliged to make some comments on the Ukrainian Con-
stitution since the events having taking place since it's creation are fun-
damental for understanding the problems of the legal system in Ukraine.
Nonetheless, it is in the case of Ukraine impossible to discuss only law.
Corruption is omnipresent, and the malfunctioning of the law plays a
part in that. | hope that these detailed recaptures of Ukrainian law will
seem relevant in the light of the reform of it that takes place under the
influence of the EU. If not | can only blame an overly passionate interest
in legal developments in Ukraine and a wish to write an overview of
Ukrainian administrative law understandable for a western European jur-
ist. But | also believe that concrete examples will underline the actual,
and sometimes heavy, influences from the Union.



Of course, only discussing Ukrainian law would seem rather pointless for
an EU jurist, why much of the theory discussed and conclusions drawn
will rather be focused on the (lack of) EU law concerning external rela-
tions and administration. To do this in a comprehensive manner, also
some EU law basics will be touched upon.

It should also be mentioned that this text does move in quite obscure
areas of EU law, namely the impact of procedural and administrative EU
law on procedural and administrative law in non-member and ENP coun-
tries. Since the Union's internal competences in these regards are not
completely obvious, one would think it an impossible task to analyse it's
effects outside the Union. However, | have found that this interaction
between the EU and it's neighbours often gives a quite clear reflection
on the EU intentions for it's members, especially considering the paral-
lelism that governs it's external relations.

The method of analysis is generally meant to be legal and teleological.
Having spent three years at Uppsala University, one at the Kyiv-Mohyla
Academy and one at I'Université Panthéon-Assas | might be methodic-
ally confused, but my intention is to use a Swedish/Germanic approach
on the more technical matters and the French/Roman dualist model for
analysing the consequences. | hope that this chimaera will make the not
as easily categorized Ukrainian law understandable. There will as well be
some comparisons between Swedish and Ukrainian law to better under-
stand the differences between countries inside and outside the EU.
There will of course also be some comments on history and politics, but
only to put the law into context. All translations from Ukrainian to Eng-
lish in the text are mine, if not stated otherwise, and since my Ukrainian
is not nearly perfect, may not be accurate. However | have failed to find
any other useful way or discussing the laws concerned, since there is
generally no officially translated laws, only summaries.? Throughout the
text terms such as foreign policy, external action etcetera will be used
interchangeably, the EU will be referred to as 'the Union' and so on. This
is not an attempt to confuse the reader, neither does it have any under-
lying meaning, it is just an attempt not to get bored to death with a text
dealing with quite exact terminology.

’Most easily accessed at <http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?
user=annot>
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Introduction

This essay will deal with the effect of EU legislation in Ukraine, as an ex-
ample of the approximation of EU legislation within the Neighbourhood
Policy. | will start with a short history of Europe and an introduction to
Ukraine. The | will continue with the history of the relationship between
the EU and Ukraine after it's independence in 1991, in terms of legal
agreements. Then | will try to bring some clarity to what those negoti-
ations have meant for Ukraine in terms of legislation on a constitutional,
procedural and administrative level. | will also try to put some light on
what practical consequences those laws have had in Ukraine and prob-
lems having arose.

| will then spend some time on the relationship today and the objectives
for the ongoing negotiations. | will then also try to take a look at EU's in-
tention and mandate regarding its foreign policy and then the hopes and
expectations of the Ukrainian side. Finally, | hope that this examination
will lead to some conclusions on the scope of EU's foreign policy, the
ENP and it's effects in Ukraine.

I. A very brief history of Western and Eastern Europe
After the Second World War (the Great Patriotic War in Eastern Europe)
and the Yalta Conference in 1945, the divide of Europe was apparent.
On the western side of the iron curtain France, Germany, Belgium, the
Netherlands, Luxembourg and Italy started the initiative of what is today
known as the European Union. On the eastern side the Soviet Union, one
of the most brutal dictatorships of our time, continued it's reign.

Albeit the end of the Second World War the strains between the two
sides of Europe escalated and ended in the Cold War. The western side
Europe slowly recovering, initiating and enhancing multilateral coopera-
tion from the Coal and Steel Union, towards the European Community to
the European Union. This while Stalin still ruled the Soviet Union. While
the western European leaders signed the Shengen Agreement in 1985
Gorbachev launched Glasnost and Perestroika in the east. When the Ber-
lin Wall was finally torn down and the Iron Curtain fell 1989 it was the
end of an 44 year divide of a continent. Ever since initiatives have been



taken to put the western and eastern sides back together. For a western
European this would usually mean the Prague Spring in 1968, the Polish
Solidarnos¢ movement in the 1980'ies, the unification of Germany and
finally the collapse of the Soviet Union in 1991. But living in eastern
Europe, the integration may not be as apparent.

For Ukraine, a country on Europe's eastern border, the first real notion of
independence came in the form of the Orange Revolution after the
presidential election in November 2004 and lasted until January 2005.
During these months people from all over the country travelled to Kyiv
to participate in a series of peaceful protests against the fraudulent elec-
tion result. As a result, the 3 December, the Constitutional Court of
Ukraine finally broke the political deadlock by invalidating the results
and ordering a new election, which in it's turn gave the victory to the or-
ange opposition?; Viktor Yuschenko and Julia Tymoshenko and their re-
spective Our Ukraine and Bloc Tymoshenko, with a small margin over
the blue opponent Viktor Yanukovich and his Party of the Regions. In the
aftermaths of this revolutionary euphoria, many were disappointed with
the achievements of the Organge leaders.

In 2007, Yanukovich's Party of the Regions then won the majority in the
parliamentary elections and in 2010 he won the presidential election,
both of them considered democratic and in line with international stand-
ards. When this paper is due, Yanukovich have been in power for two
years with a majority of the parliament in his favour and will have at
least three more years to go. Moreover, the election results from all
these elections basically divide Ukraine, painting the north western half
orange and the south eastern half blue.

This text will not deal with the politics of Ukraine, or of these parties, but
to make this text comprehensible for someone not that well acquainted
with Ukraine, one could say that generally the orange parties are con-
sidered to be more inclined towards the rest of Europe while the Party of
Regions is leaning towards Russia*, the Orange parties can be con-
sidered more liberal in the classical sense of the word while the Blue
parties are more conservative, in a post-Soviet environment also mean-
ing leftist. Most Ukrainians' objections against their politicians are
though not directed against their politics but the fact that they are al-

3Judgement of the Ukrainian Constitutional Court, 3 December 2004
“Der Spiegel, 18 January 2010
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most only found among the very small group of really rich and influential
people in Ukraine, generally referred to as Oligarchs.>

Il. Ukraine today

In 2010 Ukraine had a GDP per capita of $6,656, placing them as num-
ber 38 on the International Monetary Funds (IMF)'s list of GDP (PPP)S,
and held the 167 place on Transparency International's list of Corrup-
tion, a place they shared with Zimbabwe’. It is the largest contiguous
country on the European continent, with an estimated population of 45
million® (equivalent of Spain) of which 77% consider themselves ethnic
Ukrainians and 70% speak Ukrainian as their first language. The rest
mainly speak Russian, Crimean Tatar and Surzhuk (a mix of Ukrainian
and Russian).
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>New York Times, 23 December 2005

®http://www.imf.org/

"Transparency International Global Corruption Perception Index 2010
8National Radio Company of Ukraine, 15 July 2010
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Since 2004 Ukraine is also part of the European Neighbourhood Policy,
together with Algeria, Armenia, Azerbaijan, Belarus, Egypt, Georgia, Is-
rael, Jordan, Lebanon, Libya, Moldova, Morocco, the Occupied Palestini-
an Territory, Syria, and Tunisia. A condition that maybe more than any
have meant a great deal for the legal developments in Ukraine till today.

Ukraine is a country with a semi-presidental system, divided into 24 re-
gions (oblasts) in their turn divided into a couple of hundred districts
(raions). It is governed by a President and the Cabinet of Ministers,
which constitutes the executive branch of power. The legislative branch
is a one cabinet parliament, usually referred to as the Verkhovna Rada.
The judicial branch is the most complicated, including four kinds of
courts; the Constitutional Court, the Criminal Courts, the Administrative
Courts and what literately translates to the Economic Courts (Hos-
podarskyi Sudi). However, a more appropriate description would be Ar-
bitrary Courts since they are in fact the remains of what during Soviet
times arbitrated between ministries - a function that now also include
private legal entities.

The President is the head of state and have the authority to dismiss the
parliament, the cabinet of ministers and the prime minister. He is also
part of the process of selecting the prime minister and other members
of the cabinet. The President also nominates for the heads of the central
enforcement bodies that do not belong to the Cabinet, such as the Pro-
secutor General of Ukraine and the head of the Security Service of
Ukraine (the SBU, during Soviet times known as the Ukrainian KGB), but
not of the Ministry of Internal Affairs of Ukraine which is the largest gov-
ernmental security arm whose responsibility includes most of the police
force. Also, the President appoints and dismisses the Heads of the Local
State Administrations.
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20 years of independence, 1991-2011 What
happened?

I. The European Union and the Lisbon Treaty

The EU's competence on foreign relationships has grown as the Union
has grown. In 2004, 10 new members were accepted, changing the geo-
graphic picture of the Union and in 2007 the Lisbon Treaty was ratified,
changing it's legal foundation. Today the EU is considered having a legal
identity and concludes a great number of internationally binding acts
every year, among them the agreements forming the European Neigh-
bourhood Policy.

The 13th December 2007 the member states of the European Union rati-
fied the Lisbon Treaty after a long political struggle, first trying to agree
upon a Constitution of Europe something that bitterly failed with the ref-
erendums in France and the Netherlands in 2005, then trying to agree
upon the compromise that constitutes today's Lisbon Treaty. It entered
into force 1 December 2009 and brought forward major changes for the
EU as an institution as well for it's foreign policy, which is what this text
will focus on, though | shall start out with some general points on the
general and institutional changes it brought with it.

The Lisbon Treaty amended the Treaty on European Union (TEU) and the
Treaty Establishing the European Community (TEC). The TEU has kept
it's previous name, the TEC has been renamed the Treaty on the Func-
tioning of the Union - the TFEU. The TFEU opens with a statement on
it's purpose, which is, according to article 1a, to organise the functioning
of the Union and determine the areas, the scope of, and arrangements
for the exercising of it's competences. This article clears out the differ-
ence between the TFEU, with the more general decision making pro-
cesses of the EU, and the TEU, which contains intergovernmental pro-
cedures for the CFSP, treaty revision, ratification and other matters
largely not subject to the Union's decision-making processes.

The principle of conferral

Starting with article 3 TEU the Union shall respect ‘national identities’ as
well as ‘essential State functions’. Such functions could generally be di-
vided between external policies and internal governance.® This paper

°See for example criteria (c) government; and (d) capacity to enter into rela-
tions with the other states, Article 1, the Montevideo Convention, 1933
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will, however, deal with the EU's dealings within these exact fields. In
article 5 TEU it is stated that the limits of the Union's competences are
the principles of conferral, subsidiarity and proportionality. Meaning first
and foremost that the competences of the Union should be conferred to
it by it's members states and not taken. This is a principle that should be
taken most seriously, since it is one of the fundamental limits to the
power of the EU and what grants the sovereignty of it's member states.
The reason | mention this as the first piece of relevant legislation is that
it is the principle that must be kept in mind while reading this text, be-
cause what will follow is an odyssey of the EU in the borderlands of this
competences.

Express and implied competences

On the basis of article 5 TEU on conferred powers, one can distinguish
two types of competences of the EU; expressed an implied. The ex-
pressed competence constituted of provisions laid down in the treaties -
primary law - and the implied competences constituted of not explicitly
allowed measures necessary to carry out actions that are clearly under
the EU competence.!® The developments of the implied competence are
complicated and have taken years, starting with the ERTA case in 1971 -
creating a controversial case law that have now been reaffirmed trough
law, more specifically article 216(1) TFEU.

Competences for External Action

Concerning the external action of the Union there are five types of ac-
tion expressively conferred to the Union. These being, namely, the Com-
mon Commercial Policy (article 3, 2e TFEU), the Development Coopera-
tion and humanitarian Aid (article 3, 4 TFEU) Restrictive measures (art-
icle 215, ff TFEU) and Relations with international Organisations and As-
sociations of Overseas Countries (article 220 ff TFEU). These are put
down in and governed by primary law.

There is as well a number of competences not so clearly defined, such
as the Common Foreign & Security Policy (mentioned in article 2 TFEU,
though governed through the TEU, chapter V) and the European Neigh-
bourhood Policy (ENP), not to be found in the TFEU but only in article 8
TEU. These take place over an array of policy fields, though they are all
expressed powers and the latter will serve as the basis for the events
being analysed in this text.

19 Chalmers, D, p. 637
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In article 2(4) TFEU it is stated that “The Union shall have competence...
to define and implement a Common Foreign and Security Policy.”
thereby stating the EU's competence for the Common Foreign and Se-
curity Policy (CFSP), previously constituting the second of the three EU
pillars. In the draft of the European Constitution the CFSP was supposed
to move in under what is now known as the TFEU and the jurisdiction of
the CJEU in the end stayed outside and is now to be found under the TEU
after the Lisbon Treaty.

The EU's External Action is though larger than the CFSP and includes,
among other things, the ENP. The external competences of the Union
are spelled out in article 5 TFEU as five types of external action and the
specific provisions are set out mainly in Part IV, V and VI of the TFEU.!!
Traditionally it is the CFSP that is meant to govern the Foreign Relations
of the Union, but in reality a great deal of the Unions doings in the inter-
national field is managed through other and different solutions, such as
the ENP, which in it's turn has previously been called a 'cross pillar initi-
ative' but is now rather picking the raisins out of the EU treaties.

The European Neighbourhood Policy, apart from it's mentioning in the
TEU, has a number of multilaterally concluded agreements as it's legal
basis. Belarus, Libya and Syria have no such agreements yet and there-
fore the ENP has not yet been ‘activated’ for these countries. Within the
Association Agreements the European Commission issues a Country Re-
port, assessing the situation and progress in the third country. After the
Country Report comes an Action Plan, reflecting political agreements, or
at least negotiations, in the spheres of political dialogue and reform, in-
cluding human rights, economic and social development and reform,
regulatory and trade related issues, justice and home-affairs, transport,
energy, information society and the environment and people-to-people
contact. The Action Plans usually contains a series of Lists of Priorities,
putting down in writing what the parties have agreed on so far.

Since the first of January 2007 the financial support of the ENP is regu-
lated by the European Neighbourhood Partnership Instrument (ENPI). It
is usually underlined that the ENP is different from any enlargement
plans of the EU and does not include any prospective membership.

Single legal personality
With the ratification of the Lisbon treaty the Union was finally given a
single legal personality. Although the concept was no surprise for those

1 Chalmers, D, p. 638
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acquainted with the judgements in the cases ERTA, Costa ¢/ ENEL and
Simmenthal. In the Costa ¢/ ENEL the CJEU ruled that there is a suprem-
acy of EU law over national law, and that there is a right for individuals
to contest a discrepancy in between the two by stating that “the law
stemming from the treaty, an independent source of law, could not, be-
cause of its special and original nature, be overridden by domestic legal
provisions, however framed, without being deprived of its character as
community law and without the legal basis of the community itself being
called into question.” (my italics). Whereby the legal system of the EU is
articulated as an independent source of law. In Simmenthal the court
ruled that “Any provision of a national legal system and any legislative,
administrative or judicial practice which might impair the effectiveness
of Community law by withholding from the national court having jurisdic-
tion to apply such law the power to do everything necessary at the mo-
ment of its application to set aside national legal provisions which might
prevent Community rules from having full force and effect are incompat-
ible with those requirements which are the very essence of Community
law*“. These are two examples from an extensive load of jurisprudence.

The most recent development of the case law on the EU's competence
concerning it's external relations comes in the form of the Open Skies
Judgement!? where member states independently tried to conclude a bi-
lateral air transport agreement with the United States, when the Com-
mission interfered holding that they were already negotiating for such
an agreement, collectively, and that such a collective agreement was
necessary to realize the EU's objectives in the field and that individual
contracts would distort the concurrence within the union. The court re-
jected their argument. This must be seen as the Court putting down
their foot on the all along growing competence of the EU.

The single legal personality and the External Action

It is put down in article 47 TEU that the Union shall have a single, inter-
national, legal personality.!® This means that the Union's competence to
form legally binding international agreements is written down in a
treaty. Though the decision making power of the external action stays
with the European Council who may receive proposals from either the
newly instated High Representative Rt Hon The Baroness Ashton, or the
Commission. Guidelines for these external actions are found in article 21
TEU.

12 Case C-474/98 Comission v Germany (Open Skies) 2002 ECR 1-9855
13 Chalmers, D, p. 632
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The single legal personality also means that the three pillar system is
abandoned. What is commonly referred to as the Common Foreign and
Security Policy (CFSP) lost is status as the second and a separate pillar
of EU competence but it was not clear what status it would instead have.
Though most things ‘foreign related moved to the new, independent,
European External Action Service (EEAS) under the High Representative.

The principles for the European Union's external action are put down in
Article 205 TFEU, saying that “The Union's action ... shall be guided by
the principles, pursue the objectives and be conducted in accordance
with the general provisions laid down in Chapter 1 of Title V of the
Treaty on European Union.” This rather vague portal paragraph also
serves as the first in the fifth part of the TFEU on external action. Ac-
cording to article 216(1) TFEU “the Union may conclude an agreement
with one or more third countries ... where the Treaties so provide or
where the conclusion of an agreement is necessary in order to achieve,
within the framework of the Union's policies, one of the objectives re-
ferred to in the Treaties, or is provided for in a legally binding Union act
or is likely to affect common rules or alter their scope.” This is also the
article opening up for agreements such as the Partnership and Coopera-
tion Agreement.

There are as well two other types of external policies set out in article 2
of the TEU, the Common Foreign and Security Policy and the second be-
ing a neighbourhood policy, including the European Neighbourhood
Policy. These competences are also called the expressed powers of the
EU's external relations.*

Setting aside the expressed external powers, there are still fields in
which the Union does not have the mandate to operate, which some-
times is problematic. Many internal policies on external action are linked
to a need for international cooperation. This was the reason that CJEU in
1971% began a series of judgements giving the EU a, parallel, implied
competence. The pre-Lisbon case law, criticized for enlarging the EU's
power without legal support, now finds that support in article 216(1) of
the TFEU. This article adds on to the expressed competences an ad hoc
competence where “the conclusion of an agreement is necessary to
achieve ... one of the objectives referred to in the treaties.”

4 Chalmers, D, p. 440
15 Case 22/70 Comission ¢/ Council (ERTA)
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This provision has been criticized, and bitingly so, by the Constitutional
Court of the Czech Republic stating that “It is precisely the “definite-
ness” of a transfer of powers to an international organization that is
problematic in Article 216 of the Treaty on the Functioning of the EU; it
is obvious at first glance that its formulations (... “or” ... “either” ... “or”
.. Mor ... "or” L)) “vague”, and difficult to predict. Here, for comparison,
we can mention, for example, the generally known settled case law of
the European Court of Human Rights, which - as regards the term “law”
- requires that it be accessible, precise, and with predictable con-
sequences.”®

u

However, this implied competence relies on an element of necessity,
made clear through the Open Skies Judgement, stating that they must
be “necessary in order to obtain the objectives of the treaty” putting the
emphasis back on the necessity being real.

Exclusive and shared competence

The exclusive competences of the Union are found in article 3 TFEU. Ex-
clusive competence meaning that only the Union, never it's member
states, have the power to act in this field. 'Act' usually in the sense of
initiating legislation. Still, this does not mean that an eventual lack of
competence for the Union will stop it from acting, only that the initiative
has to be shared with it's member states. In fact, there are no areas
where the member states are forbidden to cooperate with(in) the Union,
this is the shared competence. This also turns out to be the case in most
cases of external action, including the ENP. This means that most initiat-
ives, concerning for example Ukraine, will have to be agreed upon by all
member states, a procedure that is considerably slower than the EU act-
ing on it's own.

However, even though the expressed and implied competence versus
the exclusive and shared competences are usually described as separ-
ate phenomenons it is worth noticing that as soon as a certain area is
found to be an implied competence of the Union, it also turns into an ex-
clusive competence.

The European External Action Service

The Treaty of Lisbon did result in a significant change in the stance on
foreign relations, especially from a legal point of view. It signals a great
attempt to unify the Union's external actions by officially giving the EU a

16 2008/11/26 - PI. US 19/08: Treaty of Lisbon, 186
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single legal personality, creating a service for external action and last
but not least by eliminating the (in)famous three pillar structure. Some
of the changes, like the instalment of an European External Action Ser-
vice with a High Representative are meant to symbolize a change in atti-
tude from diversity towards unity and to answer Henry Kissinger's mali-
cious question “Who do you call when you want to speak to Europe?”.

However, from a legal point of view the answer to the president's ques-
tion is still not clear. What before constituted the second pillar, the Com-
mon Foreign and Security Policy, is now supposed to merge with the rest
of the Union's foreign policy, even though the procedures for initiating,
negotiation and deciding matters under the CFSP are still different (and
generally requires a greater deal of unanimity) from most of the other
policies. Basically, this leaves the Foreign Policy divided, parts of it un-
der (and limited by) the CFSP and parts of it simply referred to as non-
CFSP, including a variety of matters, such as the ENP.

This situation was criticized before the Lisbon Treaty, but after the rati-
fication the problem seem aggravated rather than solved. A sole legal
basis for the EU's external action has been asked for for a long time and
the Lisbon Treaty being one of the most ambitious reform projects of the
Union in a long time it was expected to deal with the situation, espe-
cially since it was promoted as a reform towards simplicity and clarity.
For many reasons, this did not apply for the foreign policy, why one of
the biggest actors on the international scene still lacks legal and institu-
tional consensus on how to act. The EEAS in a legal sense only serves as
a curtain for two rather symbolic spokespersons and and a couple of de-
tached DG:s. | consider this problematic.

The European Neighbourhood Policy

The guidelines for the Union's competence concerning the ENP is put
down in article 8 TEU, stating that the Union 'shall develop a special re-
lationship with neighbouring countries' and in it's second paragraph that
it: 'may conclude specific agreements with the countries concerned.’
This gives the ENP agreements a special status, interfering with most
other EU Policy fields, but still being carried out by mixed, intergovern-
mental agreements and monitored by the Commission. Parts of it will
fall under the CFSP, parts outside, leaving a confusing mixes of theory,
that in the end will be seen as international law since it does not only fall
under the EU.
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The major problem this is creating is a weakness in the EU's internation-
al engagements. Since the intentions and, maybe more importantly, the
mandate of the EU's negotiators are unclear. This is a common critique
of the EU foreign policy, but is even more relevant concerning the ENP.
For the EU neighbours there is, still, no one to call when they want to
‘call' the EU. This problem will discussed in detail using Ukraine as an
example in the second part of this text.

Procedural Autonomy

Continuing the discussion on the EU's competences versus the inde-
pendent state, one must also discuss procedural anatomy. Always seen
as cornerstone of the sovereign state, the procedural law of the Member
States is intertwined with EU law. Within the EU there is an ongoing dis-
cussion!’” on the matter of guaranteeing procedural autonomy, one of
the prominent promises from what we know as the Union today and one
of the most important remains of the of the member states. This
autonomy, however, is also tangled up with the substantial law of the
Union, the two are naturally dependent on each other. While the com-
petence of the European Union is supposed to find it it's limitations from
the it's member states non-conferral of power (see article 5 TEU) it is
currently leaving some spheres unregulated. After the ECJ's ruling on the
ERTA case the implied powers of the EU was a fact. This competence
suddenly made sure that the Union could - basically - grab powers by
mirroring it's internally conferred powers outside through this parallel
doctrine. This does also affect the procedural autonomy of the member
states.

As made clear in the Rewe Case that “in the absence of community
rules on this subject, it is for the domestic legal system of each member
state to designate the courts having jurisdiction and to determine the
procedural conditions governing actions at law intended to ensure the
protection of the rights which citizens have from the direct effect of
community law”.18

Administrative regulation and the EU

As well as touching upon procedural law, the EU also affects administrat-
ive law in member states and neighbouring countries. As well as the pro-
cedural autonomy, administration is one of the key fields of an inde-
pendent state and therefore traditionally outside the EU's reach. With

7 Galetta, D, p. 2
18 Rewe v Landwirtschaftskammer fur das Saarland

20



the Lisbon Treaty came the Article 298 TFEU, it's second part meaning
that the EU now have a competence to regulate administrative mat-
ters.’°?° This is a major change in terms of the administrative compet-
ence of the Union, that did not have any clearly stated competence be-
fore. It may mean that the previous fragmented attempts of regulating
administrative fields might now be governed by a set of general provi-
sions and not only the European Ombudsman's Code of Good Adminis-
trative Practices (a non legally binding recommendation). Even though
the Union have not had any explicit competence in the field before, the
creation of this Ombudsman is a sign that there has been a need for a
comprehensive set of general principles guiding the administrative func-
tions of the Union, who have indeed influenced the national administra-
tions a great deal since it's creation. One example being the “points of
single contact” following the Services Directive?! (such one-stop-shops
are, on a side note, one of the more interesting reform alternatives for
countries suffering from a oversized and corrupt administration).This
new basis for administrative reform on EU level could, also, facilitate the
currently vague recommendations from the EU to the ENP countries on
administrative reform, in their turn referring to more soft law.

Though not very much have yet been done this change opens up for in-
teresting and important changes within and outside the EU. Where at-
tempts have previously been made through secondary law (see for ex-
ample Council Directive 89/665/EEC of 21 December 1989 on the co-
ordination of the laws, regulations and administrative provisions relating
to the application of review procedures to the award of public supply
and public works contracts) and direct effect, there is now an opening
for reform through primary legislation. Regarding internal matters this
should be seen not so much as an attempt to grab more power but a
coming clean in terms of demands on administration.

This demand on administration is apparent and especially so when look-
ing at the EU's demands on the ENP countries as a prerequisite for con-
tinuous financial support. These requirements are utterly obvious read-
ing, for example the press release of the 30 million support program
from the EU to Ukraine this year, presented by the Commissioner for En-
largement and ENP, Stefan Fule, as “supporting the efforts of the Ukrain-
ian government to progress in key reforms, particularly in public admin-
istration. This is an important step towards concluding negotiations on
the Association Agreement and the Deep and Comprehensive Free

19peers, S
2°Bermann, G.A
21Directive 2006/123/EC of 12 December 2006
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Trade Area, which hopefully will happen in the course of this year."?2 The
change coming with article 298 may mean references to “progress
in...public administration” could actually point towards an EU standard,
not only 'European Values'.

Il. Negotiations between the EU and Ukraine

This second section of the text is a resume of what has happened in the
EU-Ukraine relationship the past 20 years. Many of the agreements that
have been signed are similar throughout the Neighbourhood Policy,
some are specific for Ukraine. | have found it absolutely necessary to
write this review for the understanding of the second part of the text,
since these are the agreements that constitute the legal basis for the
doings of the EU and the reforms in Ukraine described there.

Ukraine and the EU first established contractual relations in 1994, three
years after Ukraine's independence, through a Partnership and Cooper-
ation Agreement (PCA) which entered into force in 1998.22 The negoti-
ations started after the European Council meeting in Copenhagen in
1993, where it was decided that a “structured relationship” should be
formed between the EU, Central- and Eastern Europe.?* This was also the
council where the “Copenhagen Criteria” was decided, a guideline for
which countries are actually eligible for membership and that as for the
process that ended in the 'big bang'?®> in 2004 but leaving an opportun-
ity, at least in theory, for EU membership for, at least some of, the East-
ern European countries. Other countries, such as Morocco, were not as
well off, getting their application returned for not being a country situ-
ated in Europe. In what sense this geographic criteria should apply to for
example Ukraine's close ally Georgia, is very unclear. Still today, all
these countries are part of the ENP. This structured relationship, the
PCA, also meant a final acceptance of the fact that some of the involved
countries would join the union. Nonetheless, albeit the assurances from
the EU that Ukraine is a 'priority partner' within the ENP, the facts re-
mains that Ukraine use the same legal basis for their relationship with
the EU as Belarus, usually referred to as Europe's last dictatorship and
Libya, where - while writing this - rebels and international forces are
overthrowing the dictator of the past 40 years. Whatever the official
statements are, this remains an obvious lack of interest from the EU,
from a Ukrainian point of view, which makes the ongoing negotiations
even more important.

22 Europa Press Release RAPID 13 July 2011

2z Joint staff working paper of the ENP in 2010 , Country Report on: Ukraine
24Smith, K, p 761

2 BBC, 14 November 2001
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This collection of agreements between the EU and Ukraine was before
the ratification of the Lisbon Treaty considered an ambitious 'cross pillar
initiative'?®, meaning that it in spite of the lack of a sole legal ground in
the EC treaty used the collective of legal basis to form agreements con-
cerning all spheres where the EU interacted. Since the entry into force of
the Lisbon treaty, where the pillar structure is abolished, the ENP agree-
ments must be considered having their legal basis in the TEU.

Partnership an Cooperation Agreement - 1998

In 1998, the negotiations for a Partnership and Cooperation Agreement
(PCA) finally ended in the Commission's decision 98/147/EC and the
agreement was in place.?” The PCAs were concluded on the basis of old
articles 133 and 308 (EC) with most of the newly independent ex-Soviet
countries, as a outstretched hand with the wish of bringing them closer
to western Europe and 'western European values'. The aim was to
provide a framework for political dialogue, strengthen democracy and
facilitate the countries transformations into market economies. The sign-
ing of the PCA's, among other things, meant the signing of a Most Fa-
voured Nation-treatment concerning the trade between the parties. As
the PCAs included ten different countries with a multitude of differences
in spite of their shared history, such as Ukraine and Georgia as well as
the Central Asian countries such as Kazakhstan, the PCAs were still fairly
general. Russia has since the PCA decided not to continue this coopera-
tion with the EU but choose a relationship on more 'equal terms'. Neither
the central Asian countries have been included in the cooperative meas-
ures to follow the PCA that have been discussed with the closer neigh-
bours.

The European Neighbourhood Policy - 2004

As the reality of an enlarged EU came closer, it brought with it a set of
new neighbours. In 2002 Romani Prodi, then the president of the
European Commission, declared that “We have to be prepared to offer
more than partnership and less than membership, without precluding
the latter”?® and the process of forming the European Neighbourhood
Policy (ENP) began. It was finally launched in 2003 as an attempt to deal
with the the demographic situation of the enlarged EU and continue
what had worked well within the PCAs. After the acceptance of the 10
new member states in 2004 the Union found itself surrounded by new

%6 Smith, K, p. 7
27 Euratom
28 prodi, R, speech to the 6 ECSA-World Conference, Brussels, 5-6 Dec. 2002,
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neighbours and the need for a coherent strategy was apparent. The ENP
was meant as an attempt to form a ring of friends around the EU.?° Non-
etheless, there are examples such as Belarus that have no actual action
going on under the ENP banner, but are still included.

Outlined in a Commission Communication on a Wider Europe®® the ENP
started to form. Soon after that came a strategy paper, putting the ENP
in place.3! Considered by the EU as a “bilateral policy”3? between the EU
and the neighbouring countries the ENP is supported by cooperation
partnerships, Ukraine being part of the Eastern Partnership and The
Black Sea Synergy.

The ENP is believed to be an instrument created to improve the EU's re-
lationships with it's new neighbours by enhancing the conformation to
EU values and approximation of laws and policies3?® through economic
and political incentives. The main step forward for Ukraine, was the dif-
ference made on an official level between Ukraine and ex-Soviet coun-
tries much further from European integration, such as Kazakhstan.

With the ENP there is normally Country Report to follow. This is an inter-
esting document, basically a review of the country, written by the
European Commission. On this assessment, the planning and negoti-
ation of the Action plan will follow.

The Action Plan - 2005

After the outlining of the ENP, as a vital part of it, followed proposals
from the Commission in 2006 and 2007 on how to further strengthen the
relationship through Action Plans between the EU and the respective
ENP countries. The Action Plans set out the values and standards that
the neighbouring countries should adopt, with detailed objectives and
priorities for action.?* Being criticized by the ENP governments for being
too vague the Action Plans stated general objectives such as “strength-
ening the stability and effectiveness of institutions guaranteeing demo-
cracy and the rule of law” and “gradual removal of restrictions and non-
tariff barriers that impede bilateral trade and implementation of the ne-

2Smith, K, p 17

3Wider Europe — Neighbourhood: A New Framework for Relations with our Eas-
tern and Southern Neighbours

31 European Neighbourhood Policy Strategy Paper
3http://ec.europa.eu/world/enp/policy_en.htm

3Smith, K, p 763

3Smith, K, p 763
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cessary regulatory reforms”.3> The draft for the EU-Ukraine Action Plan
contained more than 300 points of action; though the actual actions
were conspicuous by their absence. It was furthermore unclear who is
responsible for carrying out the actions and when.*® On the other hand it
should be noted that many attempts trying to be more precise or direct
are soon balancing on the border to suppression rather than support.

The Action Plans also distinguished themselves from other EU foreign
policy acts with an unexpected degree of politics such as respect for hu-
man rights and democracy. Such interest for human rights is often
sought after from both the internationalist left and the liberal or Christi-
an right. What makes this humane concern problematic is that it is also
seen as a quite obvious statement of the EU's interest rather than than
the interest of the governments of the ENP states'.373®

The EU-Ukraine Association Agreement

In 2008, at the Paris summit, a decision was taken to start negotiations
between the EU and Ukraine for an Association Agreement (AA) to re-
place the PCA, basically meaning that the base for the EU-Ukrainian re-
lationship would finally be updated. The AA is supposed to strengthen
the relationship between the parties, including a Deep and Comprehens-
ive Free Trade Area (DCFTA) and and an integrated visa regime, two
highly sought after goals for both the former and present Ukrainian gov-
ernments. Currently the EU counts for 35% of the imports and 27 % of
the exports in Ukraine.?® Though the negotiations for the AA will, accord-
ing to the European External Action Service in 2008, 'take some more
years' why in 2009 the Action Plan was replaced with an Association
Agenda to facilitate the bilateral cooperation during the negotiations. As
well as a general Agenda a 'Justice and Liberty and Security Action Plan'
was adopted in 2007 as well as a 'Memorandum of Understanding on
Energy Co-operation' and in 2009 an 'Aviation, Rural & Product criteria'.
Since 2008 there have been fifteen rounds of negotiations on the DCFTA
and the outlook for 2011 is positive, both sides says the AA could be in
place in the end of the year,*° something that would signify a major step
forward for the negotiations.

3EU/Ukraine Action Plan

3¢Smith, K, p 764

$Chalmers, D, p. 637

3Smith, K, p 765

3European EU-Ukraine Trade Statistics from 2010
40Cuisson, P
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However, after the negotiating round between the EU and Ukraine in
April this year, the Russian Prime Minister flew in for an ad hoc meeting
concerning their own free trade initiative. It is believed that Ukraine still
holds on to the requirement on a membership prospective,** and unreal-
istic requirement but one that gains backing from the concurrence over
the Country as a trading partner, the agreements precluding each other.

The EU-Ukraine Association Agenda - 2009

Together with the Eastern Partnership the EU-Ukraine Association
Agenda entered into force the 24 November 2009 and serves as an out-
line for the negotiations of an AA. Through this Agenda the parties
agreed to “maintain dialogue and to cooperate to strengthen respect for
democratic principles, the rule of law and good governance, human
rights and fundamental freedoms, including the rights of persons be-
longing to national minorities as enshrined in the core UN and Council of
Europe Conventions and related protocols.”#? on this, and most other
topics agreed upon the more specific provisions were set out in a list of
priorities for action.

The Lists of Priorities for Action - 2010 & 2011

As a part of the association agenda the parties have agreed to a couple
of Lists of Priorities for Action, one in January 20104 and another in May
201144, The List is divided into six categories, covering different policy
fields. The two first, and most important for this text, are 'Politcal
Dialouge' and '‘Combating Corruption'. Most of the others are relating to
more specific economic areas such as trade and and technical criteria
for goods and services, interestingly enough seemingly easier to negoti-
ate than constitutional, judicial and administrative reform. These Lists of
Priorities and the Association Agenda, together with the sectoral cooper-
ation agreements forms the basis of the relationship between the EU
and Ukraine today.

It is worth noticing that wording of the chapters on Political Dialogue and
Combating Corruption remained exactly the same in the 2010 and the
2011 Lists of Priorities, even though the Association Agreement is sup-
posed to be signed in the end of 2011. Also, in spite of the apparently
unchanged situation and need for change in Ukraine the European Com-

“'Matuszak, S

42Association Agenda, p. 7

43LIST of the EU-Ukraine Association Agenda priorities for 2010
4LIST of the EU-Ukraine Association Agenda priorities for 2011
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mission, the 13-th of July 2011, decided to provide for another €30 mil-
lion in support of 'institutional reform' in Ukraine within the National In-
dicative Programme (NIP)#*, though in comparison with the state GDP
(PPP) for 2010 being $305.2 billion (and a $15.2 billion IMF bailout from
last year) it may not seem as dedicated engagement.

The relationship today - the Situation in Ukraine

In 2010 Hennadiy Moskal, the Deputy Minister of the Ministry of Internal
Affairs in Crimea, put many Ukrainian citizens' views on the judiciary in
the spotlight by dramatically stating that “the system of justice [in
Ukraine] is rotten to the core”?¢. Even though this is not alltogether true,
it certainly shows the frustration of many citizens with the legal system.

The European Commission notes in a Working Paper of 2011 that there
has been a deterioration of democratic values in Ukraine* since the
presidential election in 2010, which was deemed fair while the regional
elections later the same year did not meet international standards. Un-
doubtedly a worrying tendency for a country that since the demonstra-
tions for a fair election in 2004 has strived for democracy and reform.
After Yanukovich was elected president in 2010 many observers anticip-
ated a turn to the East, but the past year has shown that Ukraine's in-
terest in European integration is still taken very seriously, especially tak-
ing not account Ukraine's refusal of joining the 'Moscow Free Trade-
Union', opting for the European DCFTA.* The initiation of the negoti-
ations for this Free Trade Agreement was made possible by Ukraine's
membership in the World Trade Organization (WTO) in 2008, another in-
dication on a continuation of the turn westwards initiated by Yushenko.
This and the re-establishment of the Standby Agreement with the IMF
are clear indications that Ukraine is on it's way forward and westwards.
Also, tax and pension laws were reformed and a law on public procure-
ment was adopted.

4Europa EU Press Release Rapid

“®Byrne, P, 26 March 2010, Kyiv Post

47Progress Report Ukraine 2010

48Shumylo-Tapiola, O, Policy Outlook, Tuesday, June 14, 2011
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I. Public Law in Ukraine

Public Law in Ukraine traditionally falls into two categories; law that gov-
erns court procedures and laws that governs the administration of minis-
tries; what could be called procedural law and administrative law.
However, this classification does not completely comply with a western
European perspective, where | as a western European jurist, when talk-
ing about procedural law will refer to all sorts of procedures where a per-
son appeals a decision a Ukrainian will only refer to procedural law gov-
erning court procedures. When | talk about administrative law | will usu-
ally refer to a general set of principles governing the functioning and
grounds for decision making in different administrative bodies. A Ukrain-
ian jurist will refer to laws that governs whatever goes on within the
walls of a ministry, including appeals of decisions - that usually take
place within the ministry.

Though, the complexity of Ukrainian law reaches beyond this division.
Because of Soviet (mis)use of law the Ukrainian legal system can at best
be described as shattered. Laws generally governs very specific areas in
very vague an often conflicting terms. The court system is divided into
many courts within an unclear hierarchy and for very various purposes.
This intertwining of ministries, laws and courts means that considerable
amounts of power lies with the responsible ministry, usually responsible
for both the distributions of licences but also the inspections of different
activities as well as the punishment for not complying with the rules. As
an attempt to make an comprehensible overview | will start with a short
discussion of the constitution and it's impact on the legal systems, as
well as the problems emerging, then | will discuss the (lack) of procedur-
al regulations and finish with a discussion on general administrative law.

List of Priorities for action

This list of 2011 of priorities for Action serves as the latest official bilat-
eral statement on the development of the relationship between the EU
and Ukraine. The list consist of 73 agreed priorities, the main areas of
importance for this paper being “Political Dialogue” and “Combating
Corruption”4°,

Since the adoption of the List in January a group of think tanks in
Ukraine called the Civil Society have analysed the implementation of the

“SLIST of the EU-Ukraine Association Agenda priorities for 2010, , p. 1-2
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priorities for action in a project supported by the Open Society Institute°
and have published their conclusions in three reports, the last published
in March 2011.°! Also the Commission has published a Joint Staff Work-
ing paper in May 2011 and a Country Report®?® on the progress of the
ENP in Ukraine for 2010. The Working Paper analyses the development
in the areas of the ENP in general and the list of priorities in particular
while the Country Report gives a more general picture. | will try to go
through the Ukrainian legal system by it's own systems, applying the
comments an criticism of these documents as we go along rather than
the other way around, otherwise | am afraid that the Ukrainian legal sys-
tem will seem completely incomprehensible.

A short note on Soviet law

In 1922 Lenin said that “We do not believe in anything “private”, and for
us everything in the economic sphere is under public, not private law”>*
this is ever since the ideology that have permeated the legal thinking
and practice in the Soviet Union, and Ukraine, for almost 60 years. Apart
from explaining this ideology and it's influence on the law it is today one
of the major explanations for the difficulties in implementing any other
kind of law, western, (more) liberal or anti-authoritarian. The civil ser-
vants are accused of keeping 'Soviet mindset' and applying a law where
the state will always be superior of the individual.

Constitutional Legislation

In this section | have chosen not only to discuss the rather obvious piece
of legislation that is the Constitution but also the Law of the Cabinet of
Ministers and the legislation concerning Elections, as they are important
for the following discussion and still fall within a more constitutional
rather than procedural or administrative scope.

The Constitution

The Ukrainian Constitution®> was adopted in 1996 by the Ukrainian Par-
liament, the Verkhovna Rada, and has since been the subject of criticism
from Council of Europe, the European Parliament and the Venice Com-

>The OSl is founded and funded by the buissenessman and philantrophist Ge-
orge Soros, who is also known for Hayekan views on economy and affiliation
with the Democrats in the US.

>IThird interim monitoring report by the Civil Society

>2Implementation of the ENP in 2010, Country Report on: Ukraine
>Implementation of the ENP in 2010, Country Report on: Ukraine

>4 As cited in Chen, |

3> Constitutuion of Ukraine
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mission.>® In 2004, during the Orange Revolution, amendments®’ were
made to the constitution to, among other things, fix the problem of divi-
sion of powers. The old Constitution is accused of giving the president
too much power with too few hold-backs and or emergency brakes. Ac-
cording to the 1996 Constitution the president have the authority,
among other things, to dismiss the parliament, the cabinet of ministers
and the prime minister. He is part of the process of selecting the prime
minister and other members of the cabinet.

These amendments, however, were contested through a motion of 14
July 2010 requesting the Constitutional Court to decide on the constitu-
tionality of the adoption of the Constitution. This appeal made the Con-
stitutional Court rule out the procedure for adopting the amendments as
unconstitutional in September 2010 stating that: "The simultaneous ad-
option of independent legal acts, which have different subjects of regu-
lation and procedures for their review and adoption set forth in Articles
91, 155 of the Constitution, is the evidence of violation by the
Verkhovna Rada of Ukraine of Article 19.2 of the Constitution of Ukraine
during adoption of the Law No. 2222.”® Whereby the Constitution of
2004 is now no longer in power and the Constitution of 1996 is in use
again. This is, to say the least, a quite unusual development of a Consti-
tution and have left most observers quite perplex, not knowing what will
come next. None the less, the Verkhovna Rada is still working, initiating
new legislation and one should bear in mind that Ukraine historically is a
country where the daily life goes on whatever happens on the political
or legislative level.

The list of priorities, among other things, points out that there is still a
need for constitutional reform in Ukraine, both from the points of view
that have previously been made, for a clearer division of powers in
Ukraine and especially because of the recent developments. Reference
is made>® to recommendations by the Venice Commission, supposedly
pointing at the Opinion on the Draft Law of Ukraine amending the Con-
stitution from 20099, In spite of this, no steps were taken towards such
a constitutional reform, throughout 2010, according to the Civil Soci-
ety,®! rather it seems like the development is going backwards consider-
ing the reversal of the 2004 constitutional amendments.

>*the EUObserver, 6 October 2010

>’Verkhovna Rada decree No. 2222-1V

*8Judgement of te Constitutional Court of Ukraine Ne 1-45/2010, Section 5,
paragraph 5

%9 List of Priorities 2011, paragraph 1

®Qpinion on the Draft Law of Ukraine amending the Constitution presented by
the President of Ukraine adopted by the Venice Commission

®1Third interim monitoring report by the Civil Society
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However, the Venice Commission in 2011 have so far published Opinions
on the Constitutional Assembly®? - that was created in 2010, and after
the publication of the List of Priorities they have published an Opinion on
the Constitutional situation in Ukraine.®* Later in 2011 the president
signed a decree in support of an initiative taken by the former president
Leonid Kravchuk to establish a “Scientific Expert Group on Constitutional
Assembly Preparation”.%

The Venice Commission's opinion on the Constitutional Situation starts
out noting that the 1996 Constitution has established a presidential-par-
liamentary regime and continues by quoting it's own opinion on it from
1997¢%, just after the adoption. The opinion is positive but points out that
much power is concentrated with the president and concludes that the
adoption of the 1996 constitution in practice “resulted in a concentration
of powers in the hands of the President and in a constant legislative-ex-
ecutive confrontation.” One should know that many of the defects of the
1996 Constitution stems from the circumstances under which it was cre-
ated and adopted. In 1996 Ukraine was a newly independent country
with an instant need for a constitution, which is why it is in many ways a
political compromise.

The opinion of the Venice Commission continues, rightly so, by pointing
out that it is very unusual that a Constitutional amendments “are de-
clared unconstitutional by a decision of the Constitutional Court after a
period of 6 years”.% In short, this means that the fact that the 2004 Con-
stitution was in use for such a long time uncontested, meaning that all
legislation adopted under the amendments of the 2004 Constitution is
possibly not conforming with the Constitution that is now back in place.
This is of course an incredibly problematic situation, and reasons for it
are not obvious, though obviously political. | have studied very little
political science and will not attempt to explain the situation in political
terms. What is still obvious from a legal point of view is that Yushenko,
during his presidency, in a way pinioned himself by adopting a constitu-
tion limiting the president's power. This limitation was one of the factors

620pinion on the concept paper on the establishment and functioning of a con-
stitutional assembly of Ukraine - Adopted by the Venice Commission

8The president's decree N0.1015/2010

840pinion on the Constitutional Situation in Ukraine adopted by the Venice Com-
mission

% Presidential Decree No. 224/2011

 Qpinion on the Constitutional Situation in Ukraine adopted by the Venice
Commission

67Opinion on the Constitutional Situation in Ukraine adopted by the Venice Com-
mission at its 85th Plenary Session, Venice (17-18 December 2010) p. 6

31



that made it hard for him that, as the president, to push for major legis-
lative changes. It is also believed that the initiative to try the constitu-
tionality of the adoption of the Constitution in court was had political
motives, since the question was rose following an appeal from a group
of members of parliament from the ruling majority. An example of pos-
sibly non conform legislation is the length of the parliamentary terms, 5
years in the 2004 Constitution, 4 years according to the current. There
are currently two pending petitions aiming to clarify this matter and the
Constitutional Court is urged to do so within the year to ensure “the rule
of law and the stability of the country in a difficult moment of its consti-
tutional history.”®® The conclusion, and call, from the Venice Commission
is a comprehensive constitutional reform, well anchored with the
Verkhovna Rada and the public opinion where both political side can
guarantee a more stable constitutional ground for future reforms.

The opinion of the Venice Commission on the Constitutional Assembly
refers to “The European constitutional tradition“®® of different ways of
creation a legitimate Constitution. Ukraine's initiation of the law creating
a Constitutional Assembly in Ukraine responsible for the drafting of a
new constitutional amendment is, according to the Venice Commission,
unusual but exists, most recently installed in post-revolution Tunisia. In
the end, the initiative is welcomed, but the question is raised why there
are two parallel groups working on the Constitution (the Constitutional
Assembly and the Scientific Expert Group on Constitutional Assembly
Preparation). For obvious reasons this seems rather counter productive
and not very serious.

Since the adoption of the List of Priorities in January the Commissions
Working Paper published in May notices that in the area of judicial re-
form that the new legislation for the presidential administration was
quickly worked out and adopted, without waiting for any comments from
the Venice Commission and was criticized for the risk of the executive
branch's power over the judiciary, since the limits to the presidents
power of the 2004 Constitution are now gone.

One should also say that this constitutional dilemma is considered by
most European institutions as one of the key issues that must be solved
before any other legal reform could be addressed in a serious manner.
The Civil Society of Ukraine sums up the efforts made in 2010 as follow-
ing: “Ukraine's President, the Verkhovna Rada ... or the Constitutional
Court have done no steps to execute an inclusive constitutional reform.

s8|b id. p. 9
6 Opinion on Constitutional Assembly, paragraph 8

32



On the contrary, measures taken by these authorities pushed Ukraine
further away from an efficient constitutional system of checks and bal-
ances”’® (their italics). This is, indeed, severe critique and it is worth re-
membering that the legislative branch of Ukraine in spite of all this is
still working as before.

Law on the Cabinet of Ministers of Ukraine

The Law of the Cabinet of Ministers of Ukraine was adopted in 2010 and
it has, according to the Civil Society and the European Commission’?, in-
creased the power of the president. The law means that he can now ap-
point and dismiss heads of executive bodies and it made his “assign-
ments” obligatory for the government to carry out.’? This, in addition to
the changes following the dismantling of the 2004 constitution makes
the intentions of the Yanukovich government quite clear.

In addition to the law on the Cabinet of Ministers there was also a
change of the parliamentary Rules of Procedure and to 32 other laws in
2010, trying to bring the legislation in line with the 1996 Constitution.

Legislation on Election Campaigns

The List of Priorities, after the comments on the Constitution, states that
Ukraine is asked to “ensure the effectiveness of the electoral standards”
with reference to the standards set up by the Organisation for Security
and Cooperation in Europe (OSCE) and it's Office for Democratic Institu-
tions and Human Rights (ODIHR)3.

Currently, the regulations concerning the election campaigns are chan-
ging during every every campaign. The recommendation from the
Venice Commission together with ODHIR is to create on single Election
Code, that would make amendments at least more obvious if hot more
rare’*. This law would though not sort out the problem of the non trans-
parency of the funding of the election campaigns, another problem with
the current system. There is now a draft Election Code made by a previ-
ous working group waiting for the parliaments plenary session but com-
peting with a draft on a “Pan-Ukrainan Referendum” compiled by the

0 Civil Society, The 3:rd interim report by the Civil Society

L ENP Report 2010

2Civil Society, The 3:rd interim report by the Civil Society's monitoring of im-
plementation of implementation of EU-Ukraine Association Agenda Priorities,
Kyiv, Ukraine March 17th, 2011

3 Commitments for OSCI ,Warsaw , October 2003

4 Joint opinion on draft law no. 3366 by the Venice Commission and the
OSCE/ODIHR
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Ministry of Justice by orders of the President. The Law on the “Pan-
Ukrainan Referendum” was heavily criticized by the Civil Society of
Ukraine for not complying with international standards’?, but it should be
noted that they were also represented in the working group drafting the
first law. Again, there is a problem with competing and complicated
drafts, only one of them made in cooperation with European consultat-
ive bodies, which is the expressed agreement between Ukraine and the
EU, according to the recently reaffirmed List of Priorities.

Procedural law

Procedural law in Ukraine is divided into one Code of Civil & Criminal
procedure, a newly added code of Administrative Procedure and a Code
on Arbitrary Procedure (during Soviet times the arbitrary court resolved
matters between ministries, today a function extended to legal persons
in general). This text mainly deals with Civil & Criminal and Administrat-
ive procedures, as their fields of application are somewhat interlinked. |
will start out with what probably is what most western Europeans and
Americans think of as procedural law, namely procedural law concerning
criminal offences and conflicts between people, family law etcetera and
continue with the at least as important administrative procedural law,
governing the procedure for appeals of administrative decisions.

In the List of Priorities for the Association Agenda, you will find the de-
mand that Ukraine “Ensure the independence of the judiciary and the ef-
fectiveness of the courts and of the prosecution as well as of law en-
forcement agencies”’®. In it's Working Paper the Commission states that
the area of judicial enforcements remains a concern, noting that there
are still a big number of Ukrainian cases to be tried before the ECHR,
most recently one filed by the ex-prime minister Tymoshenko. This also
seems to be the only comment made on the matter. The Civil Society, in
their report generally asses the developments in the sphere of procedur-
al law negatively.

In July 2010 the parliament adopted a new law in Judicial Order and the
Status of Judges, that provided for a training program for judges. In
December, a National School for Judges opened, replacing the old Judges
Academy but built up from scratch. Therefore results are yet to come
from the training given there, the first graduates are expected in 2012.
The opening of new Administrative Courts have also meant there was

5 Civil Society Ukraine, p. 13

76 LIST of the EU-Ukraine Association Agenda priorities for 2010 , Agreed by the
Joint Committee at Senior Official’s Level of EU-Ukraine Association Agenda on
January 26, 2010
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about 2000 vacant positions for judges, which until the first judges from
the School for Judges are graduated, be filled by people selected by
Ukraine's Higher Qualification of Judges. The Civil Society notes that the
law does not provide any set criteria of competitive selection of judges,
but 'sufficient education' and an interview conducted by the Judges
Commission.”’

The Criminal & Civil Procedural Code

In August 2010 president Yanukovych set up a Task Force for the draft-
ing of a new criminal procedural code, though at the publishing of the
monitoring report six months later no meetings of the Task Force had
been held. The monitoring report also states that there is evidence the
judicial system has come under control of the executive powers.’®

Having said this, there is work being done within the civil society of
Ukraine drafting a new criminal procedural code, that would rule out the
administrative and police arrests, making them criminal arrests instead
and therefore regulate them. As the police arrest, for example, that does
currently not have a maximum time.”® However, this lack of a compre-
hensive procedural code for criminal and civil procedure is a problem.
The conclusion might seem a bit repetitive by now, but the lack of gen-
eral laws is a problem in Ukraine. Laws in general, laws governing funda-
mental state functions in particular, are for historic reasons too many,
too specific and too detailed. The lack of a bigger picture makes the sep-
arate laws easier to derive from and the system harder to understand
for the citizens. Although the conclusion might seem very liberal | im-
plore you to put it in a authoritarian post soviet context.

The Working Paper of the Commission, as well as the Monitoring Report,
showed regret to notice that political power still seemed to influence the
judicial system, noting the criminal investigations against former gov-
ernment officials. Also, in December 2010 the parliament abolished a
never implemented anti-corruption package. Shortly after, the commis-
sion in charge of fighting corruption was abolished, as well as general ef-
forts to create an law against corruption. The attitude of the government
is that such an agency would not be working in practice and that there is
no evidence that not also the agency would be corrupt. This argument

"ICivil Society, The 3:rd interim report by the Civil Society's monitoring of im-
plementation of implementation of EU-Ukraine Association Agenda Priorities,
Kyiv, Ukraine March 17th, 2011, p. 30

8ib. id.

9 English translation to be found at:
http://legislationline.org/documents/section/criminal-codes
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was answered by the Civil Society that similar Anti-Corruption Agencies
and laws have worked well in other ex-Soviet countries.

The Code of Administrative Justice

The administrative courts of Ukraine were introduced in 2004 as a nov-
elty in an old Soviet system. Through these courts you can now appeal
all decisions from administrative bodies and with them came a Code on
Administrative Justice, governing the court procedures. There is a Higher
Administrative Court, some Courts of Administrative Appeal, 27 adminis-
trative first instance oblast courts and on that same level more than a
hundreds of raion courts. These courts will however, somewhat surpris-
ingly, also include the procedures and appeals of “administrative
arrest”8® (for refusal to obey administrative orders) as well as “police ar-
rest” (for cases that do not fall under other regulations, such as the ar-
rest of minors, mentally ill and people suffering from intoxication). These
are not arrests made under criminal law or criminal procedural law. This
is important in many respects, but primarily because it may look as if
the Ukrainian rules on arrest and detention are well in line with
European standards, which they are in cases of “criminal arrest” but not
in the other two. In fact, there is not even a time limit on the detention
following the police arrest. This is one of the more acute problems con-
nected to no having a general procedural code, or for that matter, gen-
eral principles for procedural law.

Until quite recently, Ukrainian citizens rarely contested Government de-
cisions in court. The state and its representatives were since Soviet
times officially considered to be acting in good faith and legal means for
the individual to challenge their actions were limited. Ukraine began es-
tablishing administrative courts only in 20048, and the 6 July 2005 the
Verkhovna Rada approved of the Code of Administrative Justice. After
discussions and negotiations between the Supreme Court and Parlia-
mentary Committee for Legal Policy the law came into force 1 Septem-
ber 2005.82 There was though since before a code on Administrative Of-
fences, which is described as a relic from Soviet times being imposed on
the individual. The Code deals with administrative offences that are
defined as a "(misdeed) shall be regarded as consisting of an
unlawful,guilty (deliberate or negligent) act or failure to act, which in-
fringes on public order, property, citizens’ rights and liberties, or estab-

80Code of Ukraine on Administrative Offenses, Article 24 (7)

810SCE Project Co-ordinator in Ukraine, Strengthening administrative justice in
Ukraine Oksana Syroyid and Oksana Polyuga, 5 January 2009

8Centre for Political and Legal Reform, Presentation 2004-2006, Kyiv, Ukraine

36



lished procedure of management, and for which administrative liability
is provided for in the law.”

Coming back to the Code of Administrative Justice, it is believed to rep-
resent a shift in prospective within the Ukrainian legal and ideological
system, from the Soviet idea of the State's absolute domination over the
individual to a modernized and more democratic enshrinement of the
rights of the individual.®® It though still believed that the judges needs
training in “understanding of the philosophy behind the administrative
justice”.®* The code states it's task as to “protect the rights, freedoms
and interests of individuals” and applies to administrative procedures in
courts, giving a right to the individual to appeal “decisions, actions or in-
action” of government agencies, except where the Constitution or other
laws of Ukraine calls for other proceedings.®> Article 6 also spells out a
citizens' right to judicial protection.

This Code, however, does not apply to the general functioning of the ad-
ministrative bodies which is instead set down in Codes respective of the
Administrative bodies. Such functioning concern licensing, inspections
and the distribution of fines, functions that in for example Sweden would
be governed by the general administrative law.2 The absence of such a
frame law or general codification of principles directing and limiting the
power of administrative functions such as ministries and civil servants,
and in their extension the State, is problematic. First of all because it
makes a difference for the behaviour of the state's representatives even
when they are moving within legal principles. When moving outside such
principles, put down in for example the ECHR and the Constitution there
will be a far longer legal reasoning to be made by the victim needed to
succeed in court.

Administrative law

The List of Priorities included comments on a need for a strengthened
public administration with reference to the Support for Improvement in
Governance and Management (SIGMA)'s assessments, supposedly the
Ukraine Government Assessment update from 20078 in matters related

80nishchenko, A.V, 'The Administrative Legal Procedure Code of Ukraine:
Shortcomings, Contradictions and Aspects of Application', The Ukrainian Journal
of Business Law, June 2007

80OSCE Project Co-ordinator in Ukraine, Strengthening administrative justice in
Ukraine Oksana Syroyid and Oksana Polyuga, 5 January 2009

8Article 2, Section 1, Code of Administrative Justice, 06 July 2005 Ne 2747-IV

8 Forvaltningslag (1986:223)

87SIGMA , Support for Improvement in Governance and Management , A joint ini-
tiative of the OECD and the European Union, principally financed by the EU ,
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to the enhancement of the capacity of public administration. It should be
mentioned that SIGMA is a A joint initiative of the OECD and the Euro-
pean Union, principally financed by the EU. As examples of current gov-
ernance and management in Ukraine one should mention the latest re-
port from Amnesty International, which depict torture, refusal of
refugees and political imprisonment.88

Apart from the recently adopted Law on Administrative Justice, concern-
ing appeals against administrative decisions there is no general legisla-
tion concerning administrative procedures in Ukraine. There is though a
working group having made drafts for a Code of Administrative Proced-
ure of Ukraine and Law on Administrative Services. These drafts have
been sent to SIGMA who have made a commentary to them.?® Although
the first comments are positive, finding the drafts mainly in line with
European standards, the further analysis remains sceptical about the ac-
tual shift from a government power administration towards a citizen ad-
ministration.

The criticism continues continues, stating that the drafts are too detailed
with a tendency towards over-regulation. There are also problems with
the formulations of the drafts, mainly in the sense that they are unclear
and without sanctions, which make them seem more like guidelines than
laws. The drafts also cover very many area that could be governed with
other laws and regulations and formulates a formalist and bureaucratic
system and very little is mentioned about e-services. As well, the two
laws seem to overlap each other. SIGMA, pointing at the pre-existing
laws governing administrative procedures and the law on administrative
offences suggests a more thorough review of all administrative law in
Ukraine, binding together a set of general principles and procedures for
their protection.

Again, the critique is over-regulation, which is, again, a valid point.
However, representatives from the Civil Society in Ukraine seem con-
vinced that the drafts will still improve the current situation and that the
detailed regulation fills the purpose of hindering misinterpretation of the
laws.

UKRAINE GOVERNANCE ASSESSMENT , Update - February 2007
8nhttp://www.amnesty.org/en/region/ukraine/report-2010
8 SIGMA Comments
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Though the SIGMA assessment is somewhat outdated it is worth noticing
that it already makes reference to the constitutional uncertainty and the
adherent problems. This aside, the assessment points out that work has
been done in setting up the Constitutional and Administrative Courts as
well as with working on the Code of Administrative Justice. The assess-
ment also notes that no action to combat corruption was taken.

The law of Central Organs

On the regulation of the Civil Service SIGMA notes that there has been a
suggestion to make the Main Department of the Civil Service (MDCS) re-
sponsible for all of the Civil Service, making sure that laws are imple-
mented and applied. This has not yet happened, though in October 2010
president Yanukovich launched a law on the Central Organs in Ukraine,®°
restructuring the Central Governing organs, followed in December by a
law to reduce the numbers of ministries. The restructuring of the central
organs first of all took away the Verkhovna Radas status as the highest
executive organ, which is odd, contemplating the fact that it is the one
of the two directly democratically elected state organs. Apart from that
it also made about 70 ministries “central executive powers” with higher
rank than the others. Critics say that coordination between those minis-
tries will be impossible.®® The Working Paper from the Commission un-
derlines the importance of the counter measures to ensure the check an
balances. The 18 July 2011 the president made the Civil Service Depart-
ment a National Agency.

Public information

The Verkhovna Rada did adopt a law on access to Public Information in
2010, on request by the EU. This law is supposed to give the public ac-
cess to the dealings of the ministries and is believed to encourage a
more transparent system and therefore combat corruption, though the
monitoring report seem to notice a lack of practical provisions, such as
deadlines and consequences for breaches of the law, making it tooth-
less.?? It could also be considered problematic that this is a separate law
and not a part of a comprehensive legislation or, for that matter, the
constitution.

% The Presidents Decree No 1085

IThird interim monitoring report by the Civil Society’s monitoring of the imple-
mentation of the EU-Ukraine Association Agenda and presented on March 17th,
2011 in Kyiv, p.23

%Third interim monitoring report by the Civil Society’s monitoring of the imple-
mentation of the EU-Ukraine Association Agenda and presented on March 17th,
2011 in Kyiv, p.13
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Public Procurement

On the matter of procurement, a legal act was adopted in 2010 but was
soon after amended not to include electricity, heat supply, water supply
drainage or heating operations with natural gas or oil, which to a large
extent makes it inapplicable. Furthermore the government proposed an-
other amendment, with a derogation for state owned enterprises. This
made the European Commission stop it's funding of the budgetary re-
form program and negotiations are now at hand. The Commission's
working paper though seem to believe that the law “should play an im-
portant role in curbing corruption and in increasing competitiveness” but
emphasises that the law also must imply with international standards if
there should be continuous EU funding.®® In general, work and continu-
ous drafting has taken place in the sphere of public administration in
2010 but no comprehensive legislation is so far proposed.

Il. Conclusions

One of the first questions | was asked when | started my internship at a
Ukrainian think tank was if | could provide them with a concise set of EU
requirements on Administrative Law. | could not. To my defence, there is
no general administrative regulatory instrument for the European Union
and but general absence of general rules on the matter.**

There is of course the European Ombudsman, having as it's mission to
investigate complaints on maladministration within the EU. In practice
this means that the Ombudsman informs the concerned maladministra-
tion, through different stages of “friendly solutions” and if this does not
solve the problem, writes a report on the matter to the EU Parliament.
The Ombudsman has also set up a European Code of Good Administrat-
ive Behaviour.®> None of these measures are though legally binding.
Since 2009 there is also a research network specialized in analysing the
the potential and the substantial need for simplification of EU adminis-
trative law that have published on the subject.

This very same problem - lack of comprehensive legislation - was also
the first out of many | encountered when | started researching Ukrainian
law. There is still no general administrative legislation in Ukraine, con-
cerning the functioning of the administrative bodies. There is instead

%Brussels, Implementation of the ENP in 2010, Country Report on: Ukraine
%Bermann, G.A
%European Code of Good Administrative Behaviour, the European Ombudsman
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one law on administrative justice (concerning procedures in court), a law
on administrative offences (concerning breaches of administrative law)
and two drafts on two actual laws on the functioning of administrative
authorities. So while trying to piece together these two voids | came to
the realization that these interactions between the EU and Ukraine
sometimes were the best indicators of not only the EU's administrative
ideals but also the directions of the strivings of Ukraine. Having to for-
mulate it's expectations on Ukraine the European Union have had to
point at procedural and administrative standards setting the 'European
minimum requirement' and Ukraine have had to make clear what is ac-
ceptable changes and what is not.

Interestingly enough, not only administrative regulation but most
spheres discussed throughout this text are all balancing on the borders
of the EU's competence. Still, the opinion of the EU are one of the most
important influences of the rebuilding of the Ukrainian legal system. To
start, the law governing EU's foreign policy seem to continue to mystify
scholars and practitioners. Although the attempt of unifying it through
the Lisbon Treaty, the matters under the EEAS remain spit into CFSP and
non-CSFP matters - this in the end leading to the whole ENP is being
managed outside this context as an intergovernmental affair and agree-
ments are concluded among the EU, all the member states and Ukraine.
Nonetheless this is an important relationship for both the EU and
Ukraine, concerning everything from trade, visa regulations and
European security and the impact of the EU in Ukraine is surprisingly
heavy.

The second sphere of law concerned in this text is administrative law,
another sphere where the Union have lacked formal competence, even
concerning it's own member states but have put and still puts very sub-
stantial pressure on Ukraine. It is worth noting that throughout 17 years
of negotiations, with judicial and administrative change at the core, no
reference have been made towards any EU standard on administration.
Instead, reference is made to the Council of Europe and it's Venice Com-
mission and GRECO as well as to SIGMA, a joint initiative between the
EU and OSCE. These recommendations are referred to as 'European
Standards'®® It should be noticed as well that, looking at the financing of
these organisations, one will usually find either the EU or the EU coun-
tries the main source or funding.

% Mainly, the same process took place during the accession of the 10 new
member countries in 2004, for further reading see p.ex. Sadurski p. 7 ff
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Of course there is as well a fine line between support and suppression
when it comes to influencing such fundamental parts of a nation as the
constitution, judicial system and administration. Celebrating 20 their
first 20 years of independence in a long time, Ukrainians are weary of
impacts from neighbouring Unions.

The months | have spent writing this text | have been living in Ukraine,
nonetheless, | have tried to write it from a EU perspective and on EU
law. My main conclusion is that the EU does play a fundamental role in
the rebuilding of the Ukrainian legal system. This without yet itself being
decided on by whom, when and how this role should be played. To dis-
cuss this | will start out with some comments, conclusions and remaining
question marks on Ukrainian law and then continue and conclude with
some critique on the legality EU's actions.

Ukraine

First and foremost, discussing the legal problems in Ukraine, one will
find the problem with corruption. Answering the question on why the Ya-
nukovych government have not yet set up such an anti-corruption
group, a representative for the ministry of Justice asked the rhetorical
question if anyone present could give her enough 'uncorrupted' names
to set up a anti-corruption group . How does one start reforming a coun-
try where all instances suffer from corruption? In Georgia, president Mi-
chail Sakashvili sacked the entire uniformed police force, and employed
another, reformed and much smaller, with higher salaries.®’ In a country
of 45 million people this is not really an option and the problem does re-
main. An Anti-corruption Group and an Action Plan is suggested by the
List of Priorities following the pattern in South Eastern Europe, where it
is said to work well. What this group would actually do is though not so
clear. Local departments of Transparency International use call centres
where citizens can report corruption and get moral and legal support to
take it to court. As a jurist it does though seem to me like a short
sighted solution, where a small NGO replaces a state function, which is
in the end very non-democratic. This is why | think the solution must
come from the government and be put down in law.

What is corruption?
The usual definition can be found in a statement from the Council of
Europe “the abuse of entrusted power by for private gain“® and will

9http://www.princeton.edu/successfulsocieties
%8Doc. 8652, 18 février 2000, Role des parlements dans la lutte contre la corrup-
tion, Rapport, Commission des questions économiques et du développement
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serve as the basis of the discussion in this text. In Ukraine most of the
public administration is believed to use their power for private gain, usu-
ally by taking bribes.

Another problem that comes up, discussing administrative law in
Ukraine, is the selective use of it. This meaning, that there is always a
law you have broken so there will always be an opportunity for the pub-
lic servants to demand bribes, another form of corruption. However, |
think this objection should be taken with a grain of salt. Ukraine does in-
deed have a huge and detailed legislation, parts of it not yet reviewed
after the independence. Although the administration might be wrong
and corrupt in many ways, this general distrust of authorities and the
law makes people break even fundamentally sound rules and bribe
themselves free from the consequences.

In other cases the whole system is built on bribes, fundamental figures
in society, like doctors, getting paid too little and therefore they 'have
always been bribed'. | mention these everyday examples to show the
negative spiral corruption have caused and still cause in Ukraine.
However, the morals of individuals are none of my concern and my con-
clusion will be focused legal means of how to make it impossible for any-
one to bribe the state and it's representatives.

Legal reform

In this analysis only one answer will be offered - reform of legislation.
Supposedly this is no magic solution and might not work alone, but | do
believe it is an important step towards an open and democratic society.
Supposedly, this is also where my competence ends.

There are three areas in Ukrainian law that remains problematic. Obvi-
ously the Constitutional situation is not very stable. In an effort to stabil-
ize it a reform of the constitutional court and the appointments of judges
to it would be in place. Then a thorough and in depth analysis and re-
form of the current constitution would seem like a logical next step. The
second step in a comprehensive reform of Ukrainian public law would be
the forming of a general law governing court procedures and a general
law governing the public administration.

Civil Society
Many of the measures discussed in this text is already being analysed
and discussed within the civil society of Ukraine. Many of these analyses
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also include the conclusion that the civil society should have more influ-
ence on the legal debate in Ukraine. This is in many ways true, but one
should remember that the very existence of a civil society in Ukraine is
quite a novelty and their views are not at all a reflection of every Ukrain-
ian's. In fact, many believe the civil society to represent either western
interests, the interests of an oligarch or just the intelligentsia.®

Influences from the EU

All of the three and the Civil Society in general represents a view on
Ukrainian reform that goes fairly well together with the EU's, and they
sometimes work together whether officially or not. However | find it im-
portant to underline that these influences from the EU, together with
opinion from the official channels constitute a substantial pressure on
the Ukrainian government. In their attempt to support Ukrainian reform
towards democracy and 'European values' the European Union some-
times rises quite high, unrealistic and in the extension non-democratic
expectations. Ukraine is not a member of the EU, in fact they are not
even offered a membership prospective, in spite of hard negotiations for
it. Still, the EU do not seem recoil from having opinions on every sort of
legal reform taking place in Ukraine.

| firmly believe that initiatives from the legislative first and foremost
should stem from them or at least the public debate. I find it a worrying
tendency that the EU sacrifices it's own ideals to make things happen in
a country over which they have no legal power. Demands on fast and
thorough reform of Ukrainian state functions can be dangerous. Looking
at most western European states such reforms have taken many years,
of investigations, analyses, trial and error.

Sometimes, when trying to explain to people what | was actually writing
my thesis on, | ended up in long harangues on administrative law re-
form. But to be blunt, it boils down to very basic things. Rule of law. The
right to liberty. The right to a fair trial. All fundamental human rights,
whose protection is supposedly ensured by both the EU and Ukraine,
both being parties to the European Convention on Human Rights. This is
also what makes even the technical details of this text important.

% A term coined in the Russian empire, an important concept throughout the
Soviet Union and according to Lenin "the 'feces of the nation'”
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The European Union

Even though | have been fortunate enough to study some Ukrainian law,
this is mainly a text on EU law and the problems of it's foreign actions
and External Action, even though some constitutionalism and adminis-
tration will be discussed.

The areas of foreign policy and public administration are two of the
cornerstones of the nation state. It is therefore also two of the most
sensitive areas of EU competence. Whether you like it or not what hap-
pens inside the Union will be governed on different administrative levels
and affect the world outside it. Still very little effort is put into actually
explaining, controlling or limiting it. Throughout the history of the EU,
the Court of Justice have with the AETR and the Open Skies judgements
decided that the Internal Action of the EU also confers an External Power
to the Union, even though with a limit. This implied external power, nor
it's limits is set down in EU primary law. This is a problem.

In the case Costa ¢/ ENEL it is stated that EU consists of it's own legal or-
der, different from both national and internal law (even though this is
contested!®?). This cannot mean avoidance of fundamental legal and/or
democratic principles. The limits of the power of the European Union
should primarily be set by it's member states, not the EUCJ, it should b
found in primary-, not case law.

Conferral of power and democracy

Concerning the foreign action the EU is already one of the most active
and powerful actors in the world, concluding bi- and multilateral agree-
ments with third countries and organisations. This, albeit the funda-
mental provision in article 5 TFEU - that the the power of the Union
should be conferred to it by it's member states. In this text this
(non-)conferral of power is obvious in two areas; foreign policy & regula-
tion of administration.

When discussing EU law one usually starts out with the quite detailed
and thorough single market and it's four fundamental freedoms. The de-
velopment of the single market is also quite intertwined with the proced-
ures of the EUCJ, why their doings are quite perceivable for a lawyer too.
What is less discussed both on the legislative as well as the executive

100A Pellet ‘Les fondements juridiques internationaux du droit communautaire’
(1994) 5(2) Collected Courses of the Academy of European Law 193-27, p. 245.
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level are the functions surrounding the single market. In spite of this,
35% goes to Structural & Cohesion Funding, 34% of the EU budget goes
to the Common Agricultural Policy and 6% is set off for external spend-
ing. In a budget of €123 billion, this is a considerable amount of money,
and a lot of money not always very regulated. This while justice, home
affairs and citizenship takes up 1% of the budget. This is not at all sup-
posed to be an economic analysis, but | find it interesting that what
would from an economist's point of view seem like the main EU spheres
are not at all the centre of the legal debate.

Also in terms of the actual conferral of power from the member states to
the Union, a jurist, or anyone looking at the founding documents of the
EU, will be surprised how little or how vaguely the division of compet-
ences between the member states is put down.

External actions versus the the External Action Service

In the field of foreign relations there is, since the Lisbon Treaty, a
European External Action Service. The instalment of this service (mean-
ing the merging of the High representatives and a couple of the Com-
mission's DG's) is supposed to unify the external actions of the Union.
Despite this, no new legal basis was created. In fact, the different legal
foundations for different types of actions are still spread out in the
Treaties and does not always make it obvious which of them that is ap-
plicable.

The legal basis for the ongoing negotiations with Ukraine is an almost
twenty year old multilateral agreement - the PCA. Such agreements
does in fact set the limitations for most of the Unions relations with it's
neighbouring countries, no matter their differences. These PCAs are
since the Lisbon Treaty introduced in the primary law of the Union, in
article 8 TEU, but apart from the goal to have peaceful relationships with
it's neighbours the Union says very little about it's intentions and
powers.

After the matter was transferred to the EEAS, one would think that it
was now handled as a single matter. Still, there is no coherent legal
basis for the EU's actions with regards to Ukraine, or for that matter, any
of the ENP countries. The different policies and agreements under the
ENP cover a range of topics with the EU taking the easy way out con-
cluding them as mixed agreements. This although there is a Common

46



Foreign and Security Policy under which the Union have a (limited) com-
petence to act. But if this CFSP does not include the ENP, | can not help
but ask myself what it is for?

| believe that the EU is facing a challenge, deciding on the limitations of
it's powers in foreign policy. The draft Constitution was an attempt that
failed and the compromise in the Lisbon Treaty is not sufficient. I will
not state an opinion on whether the Union should have more or less of a
mandate in external questions, but | deem it not only fair but crucial
that it is decided. The implied competences and the parallel doctrine is
not enough to define it and the member states should not be expected
to patiently want until the EUCJ have decided on enough case law to
define what is left of their powers as sovereign states.

To a large extent this is a political question, though this cannot mean
that the political powers stays unregulated. The question not only
Ukraine but also the member states of the Union should ask themselves
is - what negotiating mandate does the Union have and for what is our
goal for this negotiation? Since the big bang in 2004 some say there is
an enlargement fatigue. France have several times opposed the inclu-
sion of Turkey as a member!®! and Ukraine is a country of similar weight,
though with less religious differences.

Regulation of Administration - coming clean

Many of the things said about the external powers of the EU also goes
for it's administrative powers. Very little is said about the Unions power
to regulate administration in primary law. There is article 298 TFEU, but
little seem to have happened in respect of actual law making with refer-
ence to it. The European Ombudsman and Code of Good Conduct as well
seems to have made little difference.

In spite of this there are very serious requirements on Ukraine concern-
ing administrative reform. In the list of priorities there are at least six
points (2.1, 2.1.2-6) pointing at changes that needs to be made. The first
one is to “Strengthen the stability, independence and effectiveness of
institutions guaranteeing democracy and the rule of law and in particu-
lar”. This is serious critique, read 'a contrario' meaning that the Ukraini-
an institutions guaranteeing democracy are unstable, dependent and in-
efficient. Continuing with paragraph 2.1.2 reference is made to the

101http://www.timesonline.co.uk/tol/news/world/europe/article6826551.ece
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Council of Europe's European Charter of Local Self Government from
1985 and it is said that the local self government in Ukraine should be
strengthened. The Charter in itself mainly states that the principle of
Local Self-Government should be laid down in national law (p.ex. Article
2 & 11). This is thus the third point made in the list of priorities in a
country where even central government is questioned. No more details
are provided of what measures should be taken.

The next paragraph, 2.1.3, states that the parties will “work closely to-
gether in reforming and enhancing the capacity of the public administra-
tion system in Ukraine on the basis of an assessment by SIGMA, includ-
ing an effective fight against corruption”. The public administration in
Ukraine consists of many departments and thousands of people and the
last SIGMA assessment was made in 2006 and published in 2007. Never-
theless it concludes that very little is possible to do without a settlement
of the constitutional situation in Ukraine. There is also an assessment of
the laws discussed above, mainly resulting in the conclusion that further
work is needed, not specifying what. There general conclusion could be
summed up as “Ukraine is largely investing this creative impetus in in-
ternal fights for division of power, instead of on crucial reforms aiming at
developing substantive policies and improving the system of governan-
ce"”.1%2 Since the report there has been a parliamentary and a presiden-
tial election, but the critique remains valid and to the point.103

Consecutively paragraph 2.1.4 deals with the administration of the elec-
tions and the absence of a General Election Code in Ukraine. Again, ref-
erence is made to an international organisation, in this case
OSCD/ODHIR, and their standards. This although considerable amounts
of work have put down formulating the draft of such a code. In fact there
are two drafts waiting for the decision of the parliament. Werther or not
any of those two drafts are up to a 'European Standard' is not discussed,
nor decided.

Paragraph 2.1.5 asks for “continuing reform of the judiciary "another no-
tion of dissatisfaction with the current system, but without any hint of
what is expected. The current system with three different sorts of courts
is quite recently installed, not all of the judges of the administrative
courts are yet appointed, but no comment is made on it's functioning or
set up.

102 G|GMA, p. 5
103 Civil Society Ukraine
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The last paragraph, 2.1.6, possibly brings the problems of the List of Pri-
orities to a head by stating that there is a need for “effective implement-
ation and enforcement of the civil, criminal, economic and administrat-
ive codes and their corresponding procedural codes, based on European
standards”. All of a sudden there is a (rather exact) requirement on a
variety of Ukrainian legislative acts, some dating back to Soviet times,
others being new and without much of a trial period. The Soviet laws
mainly underlining the power of the state over the individual, the more
recent not so much but still fragmented and sometimes toothless. Some
of the codes referred to does not yet exist (a general administrative
code for example).

Put altogether these are many and serious expectations on Ukraine,
though without any reference to any EU legal framework or set of rules
for public administration. | think it would be a relevant question to ask if
the Union could possibly put the same pressure, with the same vague
references and questionable legal basis on a member state. | do not
think it so.

Western European Democracy or Western European Pressure
This influence from Western Europe is usually supposed to do good. But
looking at the practical consequences of this ‘conditionality' one will
realize that they also contain a serious pressure. In the harmonisation
and approximation of the national law with the EU law there is an under-
standing that the change should be fast, through and correct. The
guidelines are set out during negotiations in between representatives
from the EU and the executive powers of the ENP country and then
handed over to the legislative, not being initiated nor negotiated sub-
stantially in the parliament, because they are EU-rules and therefore
marked with a quality stamp.!% This is supposedly not the most demo-
cratic way of changing a country. Whilst promoting 'European' values
and democracy in democratic countries in Europe one would expect that
very much care was put down in the implementation process of these
values, at least, on behalf of the EU.

The EU have it's own Charter of Fundamental Human Rights and refer-
ences to such rights are to be found in the Treaty on European Union
(Articles 6 and 7, 11 and 49) and the Treaty establishing the European
Community (Articles 13 and 177) - but are those the 'European values'?
If so, in what manners are they to be safeguarded in Europe? The EU is
the main actor working for European Integration. However, this integra-

104 Similarities see Sadurski, W, p. 377 ff
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tion does seem somewhat dictated when it in relations between the EU
and it's European neighbours only contains requirements form one side
on the other. References in the European Charter of Human Rights to
the '‘common heritage of political traditions, ideals, freedom perception
of justicel® does, if one believe Ukraine to be a part of Europe, not only
ring hollow but are actually false.

If the European Union is serious in 'creating an ever closer union among
the peoples of Europe, in which decisions are taken as openly as pos-
sible and as closely as possible to the citizen' (article 1 TEU) on the “val-
ues of respect for human dignity, freedom, democracy, equality, the rule
of law and respect for human rights, including the rights of persons be-
longing to minorities” (article 2 TEU) it needs a clear strategy of how to
do that, within itself and in respect to it's Eastern Neighbours. Both the
Foreign Policy and the Administrative Requirements need an open and
through debate and clear legal framework. What goes on in the corridors
in Brussels and at the negotiation table in Kyiv are matters of utmost im-
portance for the citizens of Europe and should include them, not shut
them out. A proposal for legislation could serve as the basis for such a
debate.

105 preamble, European Charter of Human Rights and Fundamental Freedoms
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